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THE BOUISTDAEY DISPUTE BETWEEN^ MAEYLAND 
AND PENNSYLYANIA. 

BY WALTER B. SCAIPE. 

§1. One of the most important points of Pennsylvania 
colonial history, and the one perhaps least generally under- 
stood, is that of the true grounds of the dispute between 
the Penns and the Lords Baltimore in regard to their re- 
spective boundaries. This notable quarrel continued more 
than eighty years ; was the cause of endless trouble between 
individuals ; occupied the attention not only of the proprie- 
tors of the respective provinces, but of the Lords of Trade 
and Plantations, of the High Court of Chancery, and of 
the Privy Councils of at least three monarchs; it greatly 
retarded the settlement and development of a beautiful and 
fertile country, and brought about numerous tumults which 
sometimes ended in bloodshed. The ultimate cause of the 
difficulty is to be found in the lack of exact information on 
the part of Europeans generally in respect to the topography 
Vol. IX.— 17 (241) 
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of America, and the reckless extravagance of European 
monarchs in parcelling out a continent to their subjects. 
Immediate survey and complete possession of these immense 
tracts were alike impossible, so that the fixing of definite, 
certainly known boundary-lines was impracticable. The 
consequence was that the grants of different monarchs 
often conveyed a paper title to the same region, while the 
same sovereign not unfrequently granted to a later favorite 
a part of a former gift. The practical result was that 
possession gave title,^ which title, however, had sometimes 
to yield to the power of might over right. 

§2. The immediate points of dispute in this particular 
case were, (1) whether the words " hactenus inculta^^^ used in 
Baltimore's patent of 1632,^ were words merely of descrip- 
tion, or were a condition and limitation of the grant; and 
(2) what was intended, by the words of the charter, as the 
northern limit of Maryland. 

An examination of the English colonial charters, from 
Raleigh's to Baltimore's, shows that invariably the grant 
excepted lands actually in possession of Christian peoples. 
The royal charter of 1584 conferred on Ealeigh the right 
to colonize "such remote, heathen and barbarous lands, 

^ Lord Hardwicke's decision. 1 Vesey, Sr., Rep., p. 452. ** For in these 
countries it has been always taken that that European country which has 
first set up marks of possession has gained the right, though not formed 
into a regular colony ; and that is very reasonable on the arguments on 
which they proceeded." 

2 Extract from the Charter of Maryland, 1632. From Poore's " Char- 
ters and Constitutions." Carolus Dei Gratia Anglice ScoticB Frandce et 
Hibernice Rex Fidei Defensor &c. Omnibus ad quos prsesentes litterse 
nostrse pervenerint Salutem Cum perdilectus et perquam fidelis subditus 
noster C^ciLius Calvert, Baro de Baltimore in Regno nostro Hibernise 
Filius et Hseres Georgii Calvert Militis nuper Baronis de Baltimore 
in eodem Regno Hibernice Patris inherens vestigiis laudabili quodam et 
pio Christianam Religionem pariter et imperii nostri territoria dilatandi 
studio flagrans licentiam nobis ut copiosam Anglicanse Gentis Coloniam 
Industria ac Impensa sua ad certam quandam Regionem inferius descri- 
bendam in Terra quadam in Partibus Americse hactenus inculta et 
Barbaris nuUam devini numinis notitiam habentibus in Partibus occupata 
deducere possit totamq ; &c., &c. 
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countreis, and territories, not actually possessed by any 
Christian Prince, nor inhabited by Christian People/' . . . 
The Virginia charter of 1606 granted lands " either apper- 
taining unto us or which are not actually possessed by 
any Christian Prince or People.'^ . . . Precisely the same 
language was used in the charter of 1609; while that of 
1611-12, enlarging Virginia's jurisdiction so as to include 
more remote islands, only conferred the right, "Provided 
always, that the said Islands or any Premises herein men- 
tioned, or by these Presents intended or meant to be granted, 
be not actually possessed or inhabited by any other Chris- 
tian Prince or Estate." . . . The New England charter of 
1620 recited that, " forasmuch as We have been certainly 
given to understand . . . that there is noe other the Sub- 
jects of any Christian King or State, by any Authority from 
their Soveraignes, Lords, or Princes, actually in Possession 
of any of the said Lands or Precincts, whereby any Right, 
Claim, Interest, or Title, may, might, or ought by that 
meanes accrue, belong, or appertaine unto them, or any of 
them . . . Wee therefore . . . have . . . graunted." . . . 
But more specific in its limitations than any of these is the 
charter of Massachusetts Bay, issued in 1629, the last one 
granted before the drawing of Lord Baltimore's patent. 
The words of condition in this one are : " Provided always. 
That yf the said Landes, Islandes, or any other the Premisses 
herein before menconed, and by this presents, intended and 
meant to be graunted, were at the tyme of the graunting of 
the said former Letters patents, . . . actuallie possessed or 
inhabited by any other Christian Prince or State. . . . That 
then this present Graunt shall not extend to any such partes 
or parcells thereof, soe formerly inhabited, . . . but as to 
those partes or parcells soe possessed or inhabited by such 
Christian Prince or State, . . . shal be utterlie voyd, theis 
presents or any Thinge therein conteyned to the contrarie 
notwithstanding."^ From an examination of these examples 
two things are made clearly to appear: (1) that in their 

^ All these charters are in Poore's " Charters and Constitutions of the 
United States/' 
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early colonizing of America tbe English did not wish to 
come into direct and immediate collision with other Euro- 
pean powers; (2) that England then recognized as indis- 
putable the title of other Christian peoples already in 
possession of American soil. That she pursued a different 
policy later, when the colonies had become valuable to her, 
and she herself felt more able to cope with other powers 
for American territory, does not falsify the above estimate 
of her early policy, but merely goes to show that in the 
days of her strength she abandoned that policy. With 
such an array of precedents can it be thought that Charles I. 
used similar language, but with a different meaning, when 
issuing Baltimore's patent ? To be sure, the words *' hacienus 
inculia^' are to be found only in the preamble of the grant; 
but if the history of the grant be examined, there can be no 
reasonable doubt that they were in fact intended as words 
of condition. Having been disappointed in an attempt to 
make a settlement in ]N"ewfoundland, Lord Baltimore visited 
Virginia, with which country he was much pleased, but 
where he was personally not well received. " In February, 
1631, [he] secured a tract of land south of James Eiver, 
and a charter was prepared; but Clayborne, Secretary of 
Virginia, and ex-Governor Erancis "West, . . . made such 
representations that it was revoked. Undaunted, he per- 
severed, and on the ground that it was not occupied by 
English subjects, obtained a grant for lands north and east 
of the Potomac."^ On the latter point we have evidence 
also from the second Lord Baltimore, who, in 1685, pub- 
lished a "Relation'' of Maryland, wherein is an English 
translation of the charter, according to which he is granted 
" a certaine Countrey hereafter described, in the parts of 
America^ [N.B.] not yet cultivated and planted [hacienus 
incultd]^ though in some parts thereof inhabited by certaine 
barbarous people, having no Knowledge of Almighty God."^ 
To this can be added the still more specific evidence of 
Charles Calvert, Governor of Maryland, who stated in the 

^ Neill, Founders of Maryland, p. 47. 
2 Sabin's Reprints, No. 2, p. 80. 
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conference of 1683 : " My Father had a grant of more of 
Virginia then than Ifow my Nephew Enjoyeth, but that the 
Patent giveing only Unplanted Land, he was Advised to 
Let it fall Least he forfeited the Whole. '^ ^ 

At the very founding of his colony, Baltimore came into 
collision with Clayborne, who had planted, under the juris- 
diction of Virginia, a trading station on Kent Island, which 
place lay within the lines of Baltimore's grant. Clayborne 
appealed to the King for the preservation of his rights 
against the jurisdiction of Maryland. The decree of July 
3, 1633, was that the Council '' did think fit to leave the 
Lord Baltimore to his Patent, and the other Parties to 
the Course of Law, according to their desire.''^ Li 1685, 
and again in 1734, the Baltimores produced a paper which 
purported to be a copy of a royal decree of April 4, 1638, 
confirming them in the possession of Kent Island. But 
careful search by agents of the Penns failed to bring forth 
the original of any such decree, though the original records 
of that very day were still extant.^ On the other hand, 
Neill quotes a letter of the Earl of Strafford which says 
that there was a decision of tne Commissioners of Planta- 
tions on that date, but entirely in Clayborne's favor.* But 

^ Penna. Archives, Vol. I. p. 74. 

^ Breviat, in the case of the Penns vs. Lord Baltimore, p. 34. 

^ Ibid., p. 35. " Is the copy of a pretended fictitious Order of the 
Lords of the Council, insisted on by the Defendant now ; first produced 
and made an ill use of, before the Board of Trade, by his Grandfather, 
in 1685, and afterwards by the Defendant himself, ex parte; again, in 
1734; tho' there was not then, neither is there now, any Thing like an 
original, or an authentick Copy of it ; notwithstanding that the Council 
Registers, of that very Day, are extant, and many other Orders are found 
therein of that very Date.*' On pp. 76-7 are the depositions of three 
men who searched the records for the purpose of finding the order. 
Ibid., p. 77. "What adds to this proof is, that the pretended Order of 
the 4th April mentions a supposed prior Reference of Clayborne^ s Petition 
to that Committee. But there is no such Reference neither to be found, 
so that it's manifest the whole is an Invention^ 

* Founders of Maryland, p. 55. " On the 4th of April, 1638, the 
Commissioners of Plantations reported the right and title to the Isle of 
Kent to be absolutely with him [Clayborne], and that the violence 
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at any rate that case is different from Penn's, and is given 
only to show that Baltimore's title was from the first open 
to dispute because of the phrase '' hadenus ineultaj^ Vir- 
ginia was, at the time of the alleged decree, a royal prov- 
ince; and as such, in those days, was practically at the 
arbitrary disposal of the sovereign. On the other hand, 
the Delaware Bay region was then in the actual possession 
of the Dutch; and it is not to be supposed for a minute 
that, had Baltimore claimed that territory at once, and the 
Dutch had resisted, Charles I. would have risked a war 
with the ISTetherlands to put Baltimore in possession. On 
the whole, then, the natural conclusion seems to be that 
" hacienus inculia^' were words not of description merely, 
but, in fact, of condition and limitation. 

The second ground of controversy was as to the northern 
boundary of Maryland. The patent of 1632, after describ- 
ing the southern boundary, continues : " And between that 
boundary on the south, unto that part of the bay of Dela- 
ware on the north, which lyeth under the fortieth degree 
of latitude, where New England is terminated; and all the 
tract of land within the following limits, to wit, passing 
from the said Delaware Bay in a right line with the de- 
gree aforesaid." ^ . . . On what geographical authority this 
description was founded it is difficult to say. John Smith's 
map of Virginia, based on his survey of 1607, can scarcely 

complained of, by him, to be left to the courts of justice." P. 56. " He 
[Lord Baltimore] is therefore commanded to allow the planters and 
their agents to have free enjoyment of their possessions without further 
trouble, until the cause is decided." 

Breviat, p. 114. Baltimore's witness testifies that the paper produced 
is a true copy of the order still to be found amongst the records of the 
Plantation office. With such conflicting testimony, it seems impossible 
for us now and here to decide the matter with certainty. 

^ McMahon's History of Maryland, p. 1 ; Poore, Charters and Con- 
stitutions, Vol. I. p. 811. *' Et inter Metam illam a Meridie usque ad 
Partem illam Estuarii de Delaware ab Aquilone quae subjacet quadra- 
gesimo Gradui Latitudinis Septentrionalis ab ^Equinoctiali ubi termi- 
natur Nova Anglia totumque illius Terrse Tractum infra Metas sub- 
scriptas (videlicet) Transeundo a dicto j3Estuario vocato Delaware Bay 
recta Linea per Gradum prsedictum." . . . 
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have been the only one ; for it neither represents nor men- 
tions Delaware Bay. Yet we are assured,^ and may believe 
that that was then the only detailed map extant of the Mary- 
land region, while the supposed position of the head of 
Delaware Bay was doubtless founded on some more gen- 
eral and, as it proved, less reliable source of information. 
One thing is certain, — that not only in the first part of the 
seventeenth century, but for a long time thereafter, infor- 
mation concerning the nature and position of those regions 
was conflicting, and accurate knowledge unattainable by 
men residing in England. Take one instance, out of many, 
a very elaborate atlas containing thirty-three maps, pub- 
lished in London in 1721, w^herein it is stated that " the 
maps . . . are laid down according to observations commu- 
nicated to the English Royal Society, the French Royal 
Academy of Sciences, and those made by the latest travel- 
lers.'^ ^ Although the position of the fortieth parallel had 

^ Breviat, p. 34. ** We [the plaintiffs] say no other English Map, of 
those Parts, was then extant, but Captain Smithes only." Baltimore 
offered no other map; and recent Maryland authorities accept the 
Penns' statement, — e.g., "Report and Journal of Proceedings of the 
Joint Commissioners to adjust the Boundary Line of the States of Mary- 
land and Virginia.'' Annapolis, 1874, p. 73. " His [Smith's] history 
and map were published in 1612 and in 1629, and being the only map 
then extant containing the names of places mentioned in Lord Balti- 
more's charter, was doubtless the guide of the King and Lord Baltimore 
in describing the boundaries of the Province granted by the charter." 

^ " A New General Atlas, containing a Geographical and Historical 
Account of all Empires, Kingdoms, and other Dominions of the World." 
London, 1721. This work is specially referred to because it is the finest 
early atlas known to the writer. He has examined also a large number of 
other early maps of this region and finds them varying in accuracy, from 
a Dutch map of 1615 (?) copied in O'Callaghan's New York, Vol. L, 
which represents the Delaware River flowing at right angles to the 
Hudson, to the better but still inaccurate ones of the eighteenth century. 
In Baltimore's own map of 1635, the head of Delaware Bay is placed 
far south of that of Chesapeake Bay, while the latter is represented as 
extending almost as far north as the fortieth degree of latitude. A map 
published in 1698 by Gabriel Thomas, who had been in Pennsylvania, 
places New Castle on the fortieth parallel ; while one published in 1670 
by Augustin Herman, a Marylander, represents the fortieth parallel as 
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then for thirty-eight years been the subject of remark and 
trouble in America, one of the maps represents the heads 
of both bays as extending north of that parallel, while an- 
other map in the same work leaves the head of Chesapeake 
Bay almost as far north as the fortieth degree, within 
Pennsylvania, and places the head of Delaware Bay just 
on the fortieth circle. If thus a fine production of nearly 
a century later than Baltimore's patent, and evidently pre- 
pared with great care, is still so inaccurate, the conclusion 
is natural that the royal knowledge also was defective when 
Baltimore's patent was issued. 

The original Maryland settlement was placed well within 
the charter lines ; so no thought was taken of the northern 
bounds, and no effort made to determine them. The matter 
became important only when the adjacent territory was 
granted to another, and the limit of the respective jurisdic- 
tions had to be settled. Baltimore naturally wished his 
province to be as large as possible ; while to Penn it was 
not size of territory, but the absolute necessity of water- 
frontage for the growth and prosperity of his colony, that 
made him so tenacious as to his southern boundary. He 
therefore insisted that Baltimore's northern line be fixed 
according to the designated topographical points, which are 
easily recognizable and permanent, rather than by the more 
general description of the fortieth degree of latitude, — an 
imaginary line shifting with the varying accuracy of instru- 
ments and the knowledge of observers. Baltimore, on the 
other hand, as constantly claimed jurisdiction to the for- 
tieth parallel wherever it might be found. 

§ 3. The Delaware region was in the possession of the 
Dutch from 1623 until 1659^ without their title being in 
the least disputed by the proprietor of Maryland. More- 
over, according to the treaty of peace of April 5, 1654, 

lying fully fifteen minutes of arc north of its true position. A good 
many of the old maps of this region are entirely without lines of latitude 
and longitude. 

^ It is not necessary to the argument to take notice of the years of 
Swedish supremacy. 
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between England and the United Provinces, everything 
was to be restored to the status of 1652/ and all injustices 
on either side were to be settled within one year, or at 
farthest, eighteen months.^ Now was Baltimore's time to 
lay claim to the territory and call for its surrender if he 
believed it to be really his. The Marylanders could not con- 
tend that they were ignorant of the presence of strangers 
on the Delaware; for in the very year of the treaty the 
Council granted to Thomas Adams license "to trade or 
traffic with those of the Swedish nation in Delaware Bay."^ 
Suddenly, in 1659, Colonel Utie appeared at ISTew Amstel* 
with an informal letter from Philip Calvert, Governor of 
Maryland, demanding that the Dutch vacate the territory 
forthwith, or within three wrecks submit themselves to 
Lord Baltimore's government. This enterprising agent of 
Maryland did more : he went " from house to house to 
draw and seduce the inhabitants into a revolt against their 
right, lawful Lords, Sovereigns, Governor, and Province, 
threatening, in case of no immediate voluntary submission 
and obedience, to come again and bring the people thereto 
by force of arms, fire and sword, whereunto he saith a 
great multitude were expressly kept in readiness."^ The 

1 Du Mont, Corps Diplomatique, 1631-1666, Part II., p. 74, § III. 
"Item, quod omnes offensse, injurise, sumptus & damna, quae Pars una 
ab altera partulit, post ^ mensis Maji Anni 1652, delebuntur atque h 
memoria eradentur, eo modo, quo neutra dictarum Partium alteri nego- 
tium facesset, ob ali quod istiusmodi damnum, offensam, injuriam, aut 
sumptus, sed omnis & cujuscum que eorum perfecta erit hunc in usque 
diem abolitio, atque omnes eo nomine lites actionesque cassse mullaeque 
erunt." 

2 Ibid., I XVI. " Tantummodo illi ipsi, qui contra Foedus prsedictum 
connuiserint, singuli punientur, & nemo alius, Justitiaque reddetur & 
satisfactio dabitur illi somnibus, quorum it interest, ab iis omnibus, qui 
Terra, Mari, aut aliis Aquis contra hoc Foedus quidquam commiserint, 
ulla in parte Europse aut ubivis locorum, intra Fretum Gaditanum, sive 
in America, . . . intra Anni spatium, quand Justitia postulabitur : In 
omnibus autem, uti suprsedictum est, ultra prsedictum Caput, locis, 
intra menses octodecim quand Justitia prsedictomodo poscetur." 

^ Hazard's Annals, p. 147. * Now Newcastle, Del. 

^ New York Colonial Documents, Vol. II. p. 80. 
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Dutch, though weak in numbers, had no thought of sub- 
mission, but sent a delegation to Maryland to settle the 
difficulty amicably. They had not supposed themselves 
encroaching on the rights of others, and could not see why 
Baltimore wished to oust them, when he had not settlers 
sufficient to improve the country alreadj^ in his possession. 
These delegates asked to see the Maryland charter, and 
immediately on reading it caught at the words " hadenus 
inculia,'' and demonstrated their right of title by priority of 
occupation. Still, seeing no reason for enmity when all 
would prosper better by peace and mutual intercourse, the 
Dutch oiFered to survey jointly with the English a line 
dividing the peninsula equally between the colonies; but 
to this proposition the Marylanders would not listen. Not 
only that, but they declared that the States-General had 
expressly disowned the colony to the supreme authority in 
England. This was unanswerable by the Dutch, who, how- 
ever, did not believe it ; and a perusal of the records of the 
proceedings of the authorities in Amsterdam will go far to 
show that this statement was a pure fiction invented for the 
occasion. In the following year Lord Baltimore sent an 
agent to Amsterdam to insist on the submission of the 
Dutch colony to his government. The firm answer returned 
by the Dutch officials indicates a strong resolution on their 
part to maintain their ground; for they declare that they 
'' have, . . . after mature deliberation, resolved to give you, 
the Protestor, for answer, that they have, with good right 
for a long series of years, the aforesaid demanded place 
possessed, and still occupy under the government the High 
and Mighty Lords and States General of the United Nether- 
lands, without the said Baron of Baltimore or any one else, 
having put forth the least claim thereto, and that they, ac- 
cordingly, do intend the same to hold their settlers in their 
good right to maintain and to defend against whomsoever 
it may be." ^ And the Dutch did retain possession until 
overcome by the Duke of York's commissioner in 1664. 
There is another point, however, going to show that as yet 
^ Ibid., p. 86 et seq. 
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the Maryland authorities had no idea of the true locality of 
the fortieth parallel ; for Acrelius, writing of these troubles, 
says : ^' My Lord Baltimore . . . was enquiring about the 
boundaries which were not yet settled. He maintained that 
his right extended to within two miles of New Amstel, and 
gave various deeds upon land to that point." ^ The same 
ignorance was displayed in the proceedings of the Mary- 
land Council in 1661, " when it was resolved, that as it was 
a matter of doubt whether ISTew Amsterdam [Amstel] lay 
below the fortieth degree of north latitude." ^ . . . Thus 
with boundaries yet undetermined, the Dutch colonies pass 
into the hands of the Duke of York. 

§ 4. That the Duke of York had at first but a weak title 
to the region west of the Delaware is a self-evident fact, — 
that river and bay forming his western limit according to 
the royal grant. But as that territory had been in the pos- 
session of the Dutch, and as the evident intention of York's 
expedition was to oust the Dutch completely from their 
position between the English colonies north and south,^ his 
agents took it upon themselves to conquer the Dutch on the 
Delaware, and organize a government there auxiliary to that 
at New York. The title thus gained was to be sure imper- 
fect, and was so recognized by the authorities at the time.^ 
Now again, as in 1654, had Baltimore an opportunity to 
make good his claim to jurisdiction over this little commu- 
nity as lying within his chartered limits, while entirely out- 
side of York's. But the latter retained possession for fifteen 
years, while Baltimore remained quiescent ; about the only 

^ History of New Sweden, p. 94. 

^ McMahon's History of Maryland, pp. 24-5. 

^ N. Y. Coll. Doc, VII. p. 596. " Hence it appears, that the grant to 
the Duke of York, in 166f of the Lands westward of the Connecticut 
Kiver, . . . was intended to include all the lands which the Dutch held 
here.'' 

* Hazard's Annals, p. 363. Carr's Instructions. After claiming the 
territory for the King it is added : " And if my Lord Baltimore doth pre- 
tend right thereto by his patent (which is a doubtful case), you are to say 
that you only keep possession till his majesty is informed and otherwise 
satisfied.'' 
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evidence of a claim on his part coming in the form of a 
threat of an invasion of Jones' Falls by his colonists.^ Later 
it was urged as an excuse for this lack of action that he did 
not wish to dispute the title of the heir-presumptive to the 
throne.^ Though practically this feeling might have had 
strong influence on his action, legally it was not a valid 
excuse; for it enabled York's mere right of possession^ to 
pass into an equitable title by lapse of time and because of 
the improvements added to the colony under his govern- 
ment.* Moreover, according to the then recognized rules 
of war, Baltimore no longer had any right to the land in 
dispute, even if he had had any at first : for what was con- 
quered from an enemy in war became the property of the 
King. James, Duke of York, recognized the operation of 
this rule, when, in 1674, after the restoration of New York 
to the English by the treaty of Westminster, he secured 
from the King a new grant of his province. So the matter 
stood when Penn's charter was issued in 1681. As has been 
said before, water-frontage was absolutely necessary at that 
time to the prosperity of a colony. 'So one appreciated this 
fact better than Penn, who, immediately on receiving his 
patent, began to urge York to convey to him the Delaware 

^ Hazard^s Annals, p. 521. 

2 New York Coll, Doc, VII. pp. 596-97. 

^ The Delaware region was governed as an appendage of New Am- 
sterdam by the Dutch, and was regarded in the same light by the Eng- 
lish authorities. Chalmer, 4to ed., p. ^b6. Letter of Sir John Werden 
to Sec. Blathwayt, June 23, 1680. " What I have now to say is this : 
That by all which I can observe of the boundaries mentioned in Mr. 
Pen's petition, they agreed well enough with that colony, which hath 
been hitherto (ever since the conquest of New- York by Colonel Nichols) 
held as an appendix and part of the government of New York, by the 
name of Delaware colony, or more particularly Newcastle colony, . . . 
all which hath been under the actual government of his royal highness's 
lieutenant at New York.'' 

* 1 Vesey, Sr., p. 454. Decree of Lord Hardwicke. " But now in cases 
of this kind, of two great territories held by the crown, I will say once 
for all, that long possession and enjoyment, peopling and cultivating 
countries, is one of the best evidence of title to lands, or district of lands 
in America, that can be." 
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Bay district. So on August 24, 1682, York executed two 
warranty deeds ^ conveying respectively to Penn, on difter- 
ent conditions, the district formed by a circuit of twelve 
miles' radius about ]N"ew Castle and the country lying south 
thereof to Cape Henlopen. He not only warranted the 
title he actually possessed, but promised, if necessary, to 
secure and convey a perfect title at Penn's request at any 
time within seven years.^ On the 22d of the following 
March he actually did secure a further grant from Charles 
11.,^ which document he placed in Penn's hands,* instead 
of drawing up a new instrument of conveyance. Later, 
York was about to receive still another grant of this region ; 
the paper was actually drawn up,^ when proceedings were 
stayed at the instigation of Baltimore, who demanded pos- 
session of the region. Before the matter was settled Charles 
died, and York ascended the throne as James II. If con- 
quest in w^ar made the territory royal property, if possession 
and improvement under the consent of the King gave York 
an equitable title, then was James II. as King bound in equity 
to confirm the deeds which he had guaranteed as Duke of 
York.^ By the decree of 1685 the territory in dispute was 

^ Haz. Reg., I. p. 429; II. p. 27; Penna. Arch., 1664-1747, p. 52. 

^ Haz. Reg., I. p. 430. " And his said Royal Highness . . . doth 
covenant and grant . . . That his said Royal Highness . . . will at 
any time or times hereafter, during the space of seven years next en- 
suing the date hereof, upon the request ... of the said William Penn^ 
... do, make, and execute, ... all and every such further act and 
acts, conveyances and assurances, in the law whatsoever, for the further 
conveying and assuring the said tract of land, and all and singular other 
the premises, with the appurtenances, unto the said William Penn, . . . 
as by the counsel learned in the law of the said William Penn, . . . shall 
be reasonably devised, advised, or required." 

» Penna. Arch., 11. p. 202; Haz. Reg., II. p. 27. 

* Breviat, p. 3. The Duke of York '' did deliver over the same Origi- 
nal last recited Letters Patent under the Great Seal to the Plaintiffs' 
Father, and the same is now in the Custody and Possession of the Plain- 
tiffs, ready to be produced to this Honourable Court." 

^ Breviat, p. 58. 

® Lord Hardwicke's decree. 1 Vesey, Sr., p. 453. " In 1683 the Duke 
of York takes a new grant from the crown ; and, having granted before, 
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adjudged to the King, who then held as trustee of Penn. 
Eoyal documents perfecting Penn's title to the Lower Coun- 
ties were ready for the King's signature when the unhappy 
monarch fled, and his reign came to an end. 

§ 5. When Penn applied for his patent, as was usual in 
such cases, formal notices were sent to the agents of the 
neighboring colonies, asking if they had reasonable grounds 
of objection to the proposed grant. York's agent replied 
that it appeared to agree with the Delaware colony, '' which 
hath been under the actual government of his royal high- 
ness's lieutenant at New York hitherto. But what are its 
proper boundaries (those of latitude and longitude being so 
very little known, or so ill observed, as experience tells us, 
in all the West Indies) I am not able to say.'' ^ Baltimore's 
agent requested that Penn's boundary be specified as limited 
by the Susquehannah Fort and lines running east and west 
therefrom, and that the former's rights be specifically re- 
served.^ Penn agreed to this. But Lord North, who set- 
tled the boundaries, drew the patent as originally intended, 
ignoring this agreement "because the notice sent to the 
agents of Maryland was merely formal."^ Accordingly, 
Penn's charter, issued March 4, 1681, bounded the province 
" on the South, by a Circle drawne at twelve miles' distance 
from New Castle Northwards, and Westwards vnto the be- 
ginning of the fortieth degree of Northerne Latitude ; and 
then by a streight Line westwards, to the Limitt of Longi- 

was bound to make further assurance, for the improvements made by 
Penn were a foundation to support a bill in equity for further assurance 
. . . and if King J. 11.^ after coming to the crown was a royal trustee, 
his successors take the legal estate under the same equity ; and it is suf- 
ficient for plaintiffs if they have an equitable estate." Wallace, Eeport 
on the Pea Patch case, p. cxxx. In reference to the '* Great Law" of 
Pennsylvania : " Looking at the recital and enactments of that act, 
and its preamble, it is impossible to avoid saying that the crown assented 
to them, thus acknowledging the validity and legal operation of the two 
deeds from the Duke of York, the boundaries defined in them, the pos- 
session and right of possession according to those boundaries, and the 
rightful exercise of the powers of government under them." 

^ Chalmers's Annals, 4to ed., 1780, p. ^b^, 

» Ibid., p. 656. 3 Ibid. 
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tude above menconed/' In accordance with a royal order 
of April, 1681, directed to both Penn and Baltimore to 
have the boundaries settled, the former directed his deputy, 
Markham, who preceded him to America, to meet Lord 
Baltimore and have the boundary-lines fixed. There was 
a meeting at Upland, and an observation made, when, to the 
surprise of all parties, it appeared that the fortieth parallel 
was considerably north instead of south of Upland, the 
place of meeting. This made it impossible for the boun- 
dary-line to comply with all the descriptions; for Balti- 
more's northern limit was to touch Delaware Bay, which 
the fortieth parallel does not; while Penn's southern line 
was to intersect a circle of twelve miles' radius drawn round 
New Castle, which was equally impossible if the true fortieth 
parallel were to be the southern limit. Baltimore at once 
claimed to the fortieth degree complete, and this Markham 
had no power to allow. So the matter awaited Penn's 
arrival. 

§ 6. From that moment the proprietaries of the two colo- 
nies were enemies. Baltimore determined to have all that 
the most literal interpretation of the letter of his patent 
gave him, while Penn was no less zealous to gain what the 
spirit of his charter conferred on him. In the fall of 1682 
they met, with a show of cordiality, but parted with mutual 
dissatisfaction. Baltimore still claimed all, while Penn 
would gladly have compromised and had the matter finally 
settled for the peace and prosperity of his colony. He went 
further and offered to purchase at a fair price Baltimore's 
claim to sufficient territory to give Pennsylvania a port on 
the Chesapeake.^ But the Maryland proprietor refused to 

^ Colonial Papers, No. 49. Letter of Baltimore, June 11, 1683. Penn 
proposed to buy "Susquehannah River for an Inlett and Land Enough 
on Each Side the Said River Sufficient for his occasions and that I would 
let him know certainly under my hand what price or value I would Sett 
upon the same.'* MSS. Penna. Hist. Soc, Report of the conference of 
October, 1682, signed C. Baltimore. " Mr. Penn very earnestly passed 
for a Port and Harbour att the head of the bay, Saying to My Lord 
Baltemore that otherwise all that great tract of land his Matie had given 
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entertain the proposition or name a figure at which he would 
sell. Penn's purchase of the Lower Counties from the 
Duke of York had irritated Baltimore, who wanted himself 
to possess that region, and he seems on that account to have 
been more than ever determined to get and keep all the 
territory possible ; and now that the Delaware was no longer 
in royal hands, he entered upon a long and desperate strug- 
gle to gain possession thereof. As the proprietaries were 
unable to agree, a higher power was resorted to, and the 
judgment of the King's Privy Council was sought. In 1685, 
when Penn's grantor occupied the throne in the person of 
James II., a decision was rendered commanding the pro- 
prietors to divide the peninsula, which had become the chief 
source of trouble between them. Various causes delayed 
the fulfilling of this command. In 1689 new monarchs 
were on the throne, and the proprietors, each fearing for 
his own, suspended their quarrel. Later, both colonies 
were taken under royal control, and for a time there was 
quiet. In 1694 Penn's province was restored to him, and at 
the same time his right to the Lower Counties was recog- 
nized.^ As both colonies were then under the complete 
control of the crown, this disposition of the Lower Counties 
should have forever set at rest the question of jurisdiction 
over them, just as Baltimore's grant of 1632 of a portion 
of Virginia settled the jurisdiction of that region. But 
Baltimore's rights to the soil of his province had not been 
taken away, so his territorial interest in the Lower Counties 
continued. Hoping for more favorable consideration from 
Queen Anne than he had received from William and Mary, 
in 1708 he petitioned the crown to settle him in possession 
of the whole peninsula according to the terms of his charter ; 
but to his chagrin, the result of that petition was a confirma- 
tion of Penn's title, with a peremptory command to carry 

him to the Northward of Chesapeake bay, wou'd prove but a Dead lump 
of earth to him." 

^ Haz. Reg., 11. p. 71. Royal letter of August 21, 1694, restores to Penn 
the ''country of New Castle, and the Territories depending thereon, 
whereof you are proprietor." 
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out the decree of 1685.^ Again the policy of delay was 
adopted, the troubles on the border increased, and year after 
year dragged its slow length along, and the boundary-line 
was not yet fixed. There were crimination and recrimina- 
tion, not only between the proprietors, but also between the 
governors of the respective provinces ; the people not being 
sure to whom taxes were actually due, many of them paid 
none to either government, while officials of the respective 
colonies insulted one another and invaded the homes and 
rights of private citizens.^ Penn in despair at the difficul- 
ties of his position was on the point of selling his province 
to the crown, when disease rendered him incapable of per- 
forming legal duties. He lived on for six years, then lay 
down to his final rest, leaving to his heirs the struggle to 
retain the province for which he had sacrificed so much. 
At length, in 1732, Charles Lord Baltimore offered to come 
to a final agreement. He himself produced the map on 
which the boundaries agreed upon were drawn ; and after 
much discussion, and the help of an expert, the agreement, 
with Baltimore's map attached, was formally signed ; and 
it now seemed as if all causes of dispute were finally sunk 
in oblivion. As this agreement was the basis of the final 
settlement of the boundaries of Maryland, Delaware, and 
Pennsylvania, its terms are of interest. In the first place, 
Baltimore's map located Cape Henlopen about twenty miles 
south of the mouth of Delaware Bay, just where the Penns 
had always insisted the original English maps represented 
it. The agreement then was to run a line due west from 
this point across the peninsula, which line should form the 
southern boundary of the Lower Counties. From the cen- 
tre of this line as a base, another line was to run in a north- 
erly direction tangent to a circle of twelve miles' radius 
around ISTew Castle. From the point of contact it was to 
continue due north to a point fifteen miles south of the 
most southerly part of Philadelphia. A west line from this 

1 Proud, I. p. 294; Mem. Penna. Hist. Soc, I. p. 208. 
^ For details, see Vol. I. Penna. Archives, a large portion of which is 
filled with documents bearing on this wearisome quarrel. 
Vol. IX.— 18 
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point, together with the arc of the New Castle circle, was to 
form the southern boundary of Pennsylvania. Though the 
way to permanent adjustment of all difficulties now seemed 
clear, many years were destined to pass before the agreement 
was finally carried out. 

§ 7. The papers were scarcely signed when Baltimore de- 
sired to retreat from the position he had taken. Wherever 
the wrong may have lain before, nothing can excuse him 
from now refusing to carry out an agreement drawn at his 
own suggestion, entered into after the most careful consid- 
eration, wherein he had the advice of expert legal talent. 
In this work of delay he was ably seconded by his deputy- 
governor. Ogle, who, in the lengthy correspondence with 
Pennsylvania officials that ensued, descends to the pettiest 
trivialities for the sake of protracting the quarrel.^ The 
truth is that Maryland officials had employed underhand 
methods in this contest from the day when Colonel Utie 
received the following ill-worded commission from Philip 
Calvert : " That in case he find opportunity he insinuate 
unto the people there seated [TSTew Amstel] that they do 
make application to his Lordshipp's government they shall 
find good conditions according to the conditions granted to 
all commers into this province w^hich I [promise ?] shall be 
made good unto them, and that they shall have protection 
in their Lives, Liberties and estates [which] they shall bring 
with them."^ That Utie took care to fulfil this part of his 
commission is shown by the words pf instruction to a return 
commission to Maryland sent by Alrichs.^ When the coun- 
try was received by Penn, Baltimore issued a proclamation 

^ Penna. Arch., Vol. I. One must read for himself the correspond- 
ence to gain an adequate idea of the contemptible character of this 
man. 

2 Haz. Eeg., Vol. IV. p. 97 et seq. 

^ Ibid. The commissioners are instructed " to lay before the said 
Governor and his Councill what has passed relating the arrival and 
coming of one Colenell Nathaniel Vtie in the said settlement of New 
Amstel — endevouring to suborn and induce the subjects of their high 
and mightynesses to sedition and Eebellion against their lawful govern- 
ment and their own nation." 



Boundary Dispute between Maryland and Pennsylvania, 259 

offering lands on the Delaware at just one-half the price at 
which he sold them in Maryland.^ That this was no new 
method for the Baltimores is illustrated by the fact that in 
1661, Lord Baltimore adopted similar tactics in reference to 
his southern borders which were the subject of controversy 
with Virginia.^ During his interview with Penn he had a 
reporter secretly take down the conversation, and then sent 
to the Lords of Plantations in England a one-sided account 
of it which Penn felt it necessary to correct.^ That Penn 
had ground to complain of Baltimore's methods is at least 
indicated by the latter's refusal in the following spring to 
adopt Penn's suggestion that all their intercourse be in 
writing, so that thereafter no possible ground of misunder- 
standing or suspicion could arise.* The fifth Lord Balti- 
more was no better ; nay, he appears in even a worse light. 
Two years after he had entered into a solemn agreement 
with the Penns to fix the border lines without delay, he, 
directly contrary to that agreement, applied to the crown 
for a confirmation of his original grant.^ He also circulated 
a report that the Penns had deceived him and imposed upon 
him a false map ; ^ when in truth the map was his own, and 
the agreement therewith was the result of long and careful 
deliberation. On the other hand, whatever may be said as 
to the motives actuating William Penn and his heirs, read 
on their face, their actions and words always in this matter 
showed a desire to arrive at some definite final settlement 
of the difficulty, that the energy of themselves and their 
colony might be devoted to the building up of the infant 
state. 

§ 8. The dispute continued with mutual misunderstand- 

1 Proud, Vol. I. p. 2Q6-&Q, note. 

2 McMahon, p. 19. Land was offered " on very favorable terms to 
emigrants from the counties of Northampton and Accomack [of Vir- 
ginia]. Their offers to the emigrants appear to have been gladly ac- 
cepted." 

3 Proud, Vol. I. p. 267 et seq. * Ibid. 

^ Ibid., p. 217 ; Mem. Penna. Hist. Soc, Vol. I. p. 185 ; Indenture of 
Agreement 4th July, 1760, p. 9. Phila., 1851. 
« Breviat, p. 73 ; Penna. Arch., Vol. I. p. 375. 
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ings and reproaches ; the most noticeable feature being that, 
while both parties were always seeking a peaceful settlement, 
the Pennsylvanians constantly demanded a certain perma- 
nent and specific arrangement, while the Maryland officials 
as constantly required an agreement in general terms which 
might leave an opportunity to reopen the discussion in the 
future. Meantime, the border troubles increased so that the 
better class of people in both colonies longed for peace and 
quiet. The matter was more than once forced on the atten- 
tion of the crown ; and in 1737 a royal order was issued 
commanding the proprietors to run a temporary line which 
both should recognize as their mutual boundary until a final 
settlement should be reached.^ Meantime, neither proprie- 
tor was to grant lands in the disputed territory ; but each 
might still exercise jurisdiction over those colonists already 
settled there who voluntarily acknowledged allegiance to 
him. The latter part of this order had a disastrous result, 
as it ofifered an excuse for the sherifls of the hostile govern- 
ments to make raids into the enemy's territory in order to 
arrest obnoxious individuals. The temporary line was to 
be surveyed by the joint action of the agents of both pro- 
prietaries. The Maryland agents insisted on measuring the 
twelve miles' radius from IS'ew Castle superficially instead of 
horizontally, — a preposterous demand to which the other 
party could by no means consent; they then proposed to 
make unusually large allowances for defects of chain meas- 
urement; but this also was denied. Failing in this, they 
exhibited orders from the Maryland government authorizing 
them to run the line alone,^ — which was in direct opposition 
to the royal command. However, after a time, the difier- 
ences were adjusted, and the survey commenced. From 
time to time there were minor difficulties which the com- 
missioners settled among themselves; and the work was 
progressing quite well when, unfortunately, one of the Mary- 
land commissioners received word of a death in his family, 
which necessitated his departure. The work was delayed 

1 Col. Kec, Vol. IV. p. 254; McMahon, p. 37. 

2 Penna. Arch., Vol. I. pp. 568-69. 
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for his return ; but after a time as neither he nor a substi- 
tute appeared, and as his Maryland colleagues refused to 
proceed without him, the Pennsylvania commissioners ap- 
plied to their government for permission to continue the 
survey ex parte. This being granted, they surveyed the line 
to a point eighty-eight miles west of the Susquehannah 
River,nhe limit of land as yet purchased from the Indians. 
The Maryland government, however, refused to recognize 
the line so run, and continued to grant lands to the north 
of it in spite of royal orders to the contrary. The Pennsyl- 
vania rulers declare that they obeyed the order; and the 
only substantiated charge against them seems to be that 
Logan, the secretary of the province, wrote a letter to some 
settlers in the Susquehannah region telling them to uphold 
Pennsylvania's rights.^ 

§ 9. In 1735 the Penns, in obedience to royal orders, filed 
a bill in chancery to compel Baltimore to carry out the 
agreement of 1732. Among the matters in defence urged 
by the Maryland proprietor were that the court had no juris- 
diction ; that the Penns had imposed a false map on him ; 
that "defendant grossly mistook his original right; and 
under that mistake and ignorance the articles were founded 
and framed."^ A decision was not reached until 1750. 
Before giving the decree of the court, it will be well to state 
the character of the man who made the decree, that the 
probability of the justice or injustice of the judgment may 
be taken into account. At the close the case was five days 
in arguing, so there is no reason to believe that either party 
failed to present his case in the most favorable light possi- 
ble. Lord Hardwicke, who at this time was Chancellor of 
England, had by his talents worked himself up from the 
position of a commoner at the bar, through the of&ces of 
attorney-general and chief justice of the King's bench, to 
the highest rank of his profession. As attorney-general, 

1 Penna. Arch., Vol. I. pp. 575-76. ^ j^^^^j^ p 334 

^ For the papers in detail, see the Breviat, a copy of which is in the 

Penna. Hist. Soc. Library. For rhum^ and decree, see Vesey, Senior, 

Vol. I. p. 440 et seq. 
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said one of his contemporaries, "he spoke with the veracity 
of a witness and the impartiality of a judge.'' ^ As chief 
justice, "he uniformly displayed, in addition to the strictest 
impartiality, much acuteness of intellect and great depth of 
legal erudition.''^ Speaking of him as chancellor, Camp- 
bell declares that "viewed as a magistrate sitting on his 
tribunal to administer justice, I believe that his fame has 
not been exceeded by that of any man in ancient or modern 
times ;''^ and that "when occupying the judgment-seat 
[he] exhibited a pattern of all judicial excellence.'^ * Such 
was the man who was called upon to decide this famous 
suit, which involved the governmental and territorial rights 
to two and a half million acres of land in one of the fairest 
portions of America. After hearing the evidence and argu- 
ments he decided that the court had jurisdiction ; that " as 
to any imposition or surprise, the evidence is clearly con- 
trary thereto ; . . . [that] the agreement was originally pro- 
posed by defendant himself: he himself produced the map 
or plan afterward annexed to the articles; he himself re- 
duced the heads of it into writing, and was very well assisted 
in making it; and farther, that there was a great length of 
time taken for consideration and reducing it to form ; . . . 
that the true situation of Cape Henlopen is as it is marked 
in the plan, and not where Cape Cornelius is, as the defendant 
insists." He further declares that " in America the defend- 
ant's commissioners behaved with great chicane;" and 
finally awards " plaintiffs the costs of this suit to this time." 
He then orders the agreement of 1732 to be carried out in 
all its details ; that the court-house of ISTew Castle shall be 
taken as the centre of the circle to be drawn round that 
city ; that the twelve-mile radius shall be measured horizon- 
tally and not superficially, and the other lines according to 
the letter of the agreement. Notwithstanding such definite 
orders from court, further difficulties were raised by Balti- 
more's agents : as, for instance, they insisted that the penin- 
sula had been crossed when the first creek flowing into 

^ Quoted in Campbeirs Lives of the Lord Chancellors, Vol. VI. p. 92. 
2 Ibid, p. 101. ^ Ibid., p. 110. * Ibid., p. 111. 
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Chesapeake Bay was reached, instead of the shore of the 
bay itself. It required another application to court on the 
part of the Penns to have this point settled. A little later 
Charles Lord Baltimore died, and was succeeded by his son 
Frederick. With him a final agreement was made in 1760, 
ratifying that of 1732 with but slight change. In accord- 
ance therewith the respective boundaries were finally settled 
by the survey of the famous Mason and Dixon's line, com- 
pleted in the year 1767. 

§ 10. Let us examine this quarrel from a legal point of 
view. In the first place it will be found interesting and in- 
structive to note the gradual narrowing of territory granted, 
as well as of the prerogatives conferred, from the charter 
of Columbus in 1492 to that of Cecilius Calvert, one hun- 
dred and forty years later. Columbus was ''to discover 
and subdue some Islands and Continent in the ocean," of 
which he was to be " Admiral, Vice-Roy, and Governor,'' 
and to enjoy "all the perquisites, ... all the honours, 
graces, concessions, preheminences, prerogatives, immuni- 
ties, and other things" belonging to his high state. This 
concession was too sweeping to suit the Portuguese, who were 
also interested in geographical exploration, and they there- 
fore applied to Pope Alexander YI. to restrain the Spanish 
ambition. This resulted in the famous bulls of May, 1493, 
by which the non-Christian world was divided between the 
rival powers. But not thus were the other nations of Europe 
to be deprived of any wealth or glory that might be obtained 
in the new field of activity. English and French navigators 
were soon sailing for unknown regions, and the Dutch fol- 
lowed later. Sir Walter Raleigh's grant of 1584 limited 
him to lands " not actually possessed of any Christian Prince, 
nor inhabited by Christian People;" wherein he was to en- 
joy " all prerogatives, commodities, jurisdictions, royalties, 
privileges, franchises, and preheminences, . . . whatsoever 
we by our letters patents may graunt." Spanish commissions 
after that of Columbus limited the grantee to more specific 
portions of America, — e,g,^ that of Florida granting as far 
north as the fortieth degree of latitude ; while the French 
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patent of 1604 granted south to that line. The English 
charter of 1606 was still indefinite, allowing the London 
Company to settle any locality between thirty-four and 
forty-one degrees north latitude, and the Plymouth Com- 
pany from thirty-eight to forty-five degrees. The London 
Company charter of 1609 was more precise, granting the 
sea-board for two hundred miles north and south of Point 
Comfort, etc. The New England charter of 1620 granted 
the land from sea to sea between the parallels of forty and 
forty-eight degrees. Maryland itself was carved out of 
Virginia, while the territory given to the Plymouth Com- 
pany in 1620 was later the seat of seven out of the original 
thirteen States, not to mention Canada. Under such a sys- 
tem there could be only one reliable method of proving 
title, and that was by actual possession. Such a title to the 
disputed territory Baltimore could not possibly show. As 
Penn well put it : " He never was in possession, and he con- 
sequently looseth nothing by the want of it, that he ever 
had. ... To this I add, he never run his line, nor fixt his 
bounds ; and with submission, where there are no bounda- 
ries, possessors, nor claymant, there can be no title pleada- 
ble againt the planter ; the maxim of the civil law holding 
good in this case. Quae nullius sunt in bonis dantur occu- 
pante." ^ There can be no doubt of the right, as then in- 
terpreted, of Charles I. to grant Maryland to Calvert, as 
Virginia was at that time a royal province. The patent to 
George Calvert was drawn and ready to pass the seals when 
the grantee died. Another paper was then drawn to con- 
vey the same territory to his heir. A slight and apparently 
insignificant alteration was made in the wording of the 
second paper, which, however, proved of really great con- 
sequence.^ By the first, territory was granted whose north- 
ern and southern bounds were respectively the fortieth and 
thirty-eighth degrees of north latitude. The second charter, 
the only one which passed the seals, specified Watkins Point 

^ Penn to the Marquis of Halifax, 9th 12th month, 1683 ; Mem. 
Penna. Hist. Soc, Vol. I. p. 420. 
^ Penn and Logan Correspondence, Vol. II. pp. 65-6 ; Bozman, Vol. II. 
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as the southern termination, and said nothing of its latitude. 
As the charters were evidently intended to convey exactly 
the same property, the natural inference is that Watkins 
Point was supposed by the authorities to lie upon the thirty- 
eighth parallel; and that Maryland's extension north and 
south was intended to be two degrees of latitude as then 
measured. It is a general rule of interpretation of written 
documents that " since the lawful interpretation ought to 
tend only to the discovery of the thoughts of the author, as 
soon as we meet with any obscurity, we should seek for 
what was probably in the thoughts of those who drew it up, 
and to interpret it accordingly.'^ ^ But as the specific takes 
precedence of the general, so Watkins Point remained the 
southern boundary of Maryland, though the Virginians had 
discovered, ten years before the issue of Penn's patent, that 
Baltimore had thus encroached twenty miles on their north- 
ern borders.^ In like manner there was a specific descrip- 
tion of what was intended and then understood as the for- 
tieth degree of north latitude; for Maryland's northern 
line was to pass " from the said Delaware Bay in a right line 
with the degree aforesaid to the true meridian of the first 
source of the Potomac Eiver."^ Eeading the charter 
boundaries with Smith's map in hand, which was certainly 
the main basis of that description,^ one can have no reason- 
able doubt that King Charles intended to grant to Baltimore 
only the northeastern corner of Virginia. Had the north- 
ern border been settled by the same rule of law as the south- 
ern was, and which by the soundest rules of interpretation 
was truly intended to be that border, Maryland would now 
possess less instead of more territory. From the nature of 
things, viewed in the light of later knowledge, it was im- 
possible to comply with the entire description of the north- 

^ Vattel, quoted in Porter on Statutes, p. 127. 

' Mem. Penna. Hist. Soc, Vol. I. p. 420. 

3 McMahon's Maryland, p. 1 ; Sabin's Keprints, No. 2, p. 81, for Bal- 
timore's own translation ; Poore, U. S. Charters and Constitutions, Vol. 
I. p. 811, for the Latin. 

* See above, § 6, and note 1, page 247. 
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em line. But as " languages vary incessantly, and the sig- 
nification and force of words change with time ; therefore, 
when an ancient act is to be interpreted, we should know 
the common use of terms at the time when it was written." ^ 
Some maps of even a later period show the head of Dela- 
w^are Bay above the fortieth degree ; some, as Baltimore's 
of 1635, far below it; while, unfortunately. Smith's map 
does not represent it at all. So we must be guided by the 
words alone ; and the only interpretation of them which 
does not lead to an absurdity, and hence the only reliable 
one,^ is to conclude that the patent of 1632 only conveyed 
lands lying south of a parallel of latitude intersecting Dela- 
ware Bay at or even below its head. 

Before Penn's charter was issued Calvert requested that 
the Susquehannah Fort should be considered the northern 
boundary of his province, and its latitude, Penn's southern 
line. He thus avoided the direct question whether Penn's 
proposed grant to the fortieth parallel interfered with his 
rights, and laid himself open to the suspicion that he con- 
ceived the fort as perhaps lying beyond his true bounds. 
Penn promised compliance. But Lord North ignored Bal- 
timore's request, drew the patent so as by its letter to give 
the same boundary-line as Maryland, and thus released 
Penn from his promise. In April, 1681, the King sent a 
letter to the proprietors requiring the settlement of the 
boundary-line between them. The observation taken in 
consequence thereof resulted in the discovery, alike aston- 
ishing to all, that the fortieth degree lies considerably north 
of any portion of Delaware Bay. Thus the running of the 
lines according to both the general and specific descriptions 
was found to be impossible. So in the following year a new 
royal command was issued directing in eficct that the line 
be run as intended by the spirit of the charters. To this 
Baltimore positively refused obedience, and opposed it by 
the order of the year previous, — entirely ignoring the fact 
that a succeeding royal order, like a recent legal decision, 
always takes precedence of all former ones. 

1 Potter, p. 127. ' Ibid., p. 128. 
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Failing in this, Penn tried to get Baltimore to measure 
his two degrees north from Watkins Point, allowing sixty 
miles to the degree, and accept the point so reached for his 
northern limit. This also was in accordance with the King's 
order, but was indignantly rejected by Maryland's proprietor. 
At present this appears to be a strange proposition, until it 
is recalled that up to that very year (1682) sixty miles were 
commonly reckoned in England as the length of a degree 
of latitude. Only in this same year did even Sir Isaac New- 
ton learn that this was not the true length. About that time 
Picard's measurement and work of ten years previous were 
set forth in a meeting of the Royal Society, from w^hich 
meeting Newton hurried forth to take up again the calcula- 
tions by which he finally demonstrated his law of gravita- 
tion. Earlier he had accepted the customary reckoning of 
sixty miles to the degree, and found his theory and facts in 
discord. But with better knowledge of facts he proved his 
theory true, and was thus enabled to announce to the world 
one of the most wonderful discoveries in modern science.^ 
Was there any injustice, then, in ordering Baltimore to run 
his line according to the old computation ? His charter had 
been issued fifty years before ; and should he by his own 
negligence, in so long leaving undetermined the boundaries 
of his province, profit at the expense of another by the 
knowledge gained in half a century's advance in science ? 
Baltimore exposed himself to further censure by having 
observations taken privately, and a line surveyed from near 
the mouth of Octoraroe Creek to the Delaware, claiming 
this as his northern boundary. Such action was in express 
violation of the royal order, as the line was to be run jointly. 
However, at a later time he discovered that his surveyors 
had made a mistake, and the line was still south of the for- 
tieth parallel. Though he should certainly have been es- 
topped by this action from claiming a more northerly boun- 
dary, he no sooner learned of the error than he abandoned 
his own line, and strove to obtain the land to the true par- 

^ See Ency. Brit., 9th ed. ; article on Sir Isaac Newton ; also Edin- 
burgh Kev,, Vol. 45 ; article, Newton and hisContemporaries. 
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allel. Penn finding the fortieth circle so far north adopted 
another interpretation of his charter, and maintained that 
the words of his patent, " unto the beginning of the fortieth 
degree of Northern Latitude," signified a point immediately 
north of the thirty-ninth degree. This was laughed at by 
Baltimore as absurd ; but that it was no mere verbal quib- 
ble is made to appear by the fact that the northern line of 
Pennsylvania was settled in the middle of the eighteenth 
century on an exactly similar basis, New York maintaining 
that '' the beginning of the three and fortieth degree" meant 
the point just beyond the forty-second degree, which now 
constitutes the northern boundary of the Keystone State.^ 
Taking all the facts into consideration, judged by the rules 
of law, it appears that Baltimore rather made than lost by 
the agreement of 1732; and that the decree of 1750, en- 
forcing performance of that agreement, was eminently just 
and impartial. 

§ 11. But even allowing that Penn had a legal right to all 
that his heirs ultimately obtained, it remains a legitimate 
question whether morally he was justified in thus precipita- 
ting a quarrel which resulted in so much evil. Almost fifty 
years before Penn's grant Cecilius Calvert had planted his 
colony in the wilderness ; that colony had grown in popula- 
tion and wealth, and was doing much not only to subdue 
the wilderness, but by its freedom in civil and religious life 
to advance the general enlightenment of mankind. During 
those fifty years, however, Baltimore had never found pos- 
session of the disputed tract to the north necessary or even 
desirable for the welfare of his colony ; and had only at a 
late day tried to coerce the Dutch to the east of his colony 
into subjection to his government. He had done nothing 
to improve the land which was now for the first time claimed 
when another was about to obtain possession thereof. That 
his charter was intended to convey only two degrees of lati- 
tude from Watkins Point was well known.^ Yet the Lords 
Baltimore ever insisted upon the most rigidly literal con- 

^ Penna. Arch., Vol. II. p. ^b, 

* Relation of Maryland, p. 17 ; Colonial Papers, No. 49. 
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struction of their charter; they refused William Penn's 
fair offers of compromise and purchase, which would have 
quieted matters at once ; they declined to obey the royal 
orders except when in their favor ; they protracted the chan- 
cery suit by every means possible; and, finally, they time 
and again failed to comply with their own agreements. To 
the very last the Maryland authorities tried to find means 
of prolonging the quarrel, and as late as 1774 attempted to 
prevent the Pennsylvania government from exercising juris- 
diction over the territory on its own side of Mason and 
Dixon's line.^ But again the royal decree was against 
them; and just as Pennsylvania joined her sister colonies 
in the Revolutionary struggle, she closed this dispute which 
had accompanied her from her birth. The Penns always 
showed themselves willing and anxious to carry out their 
formal agreements, and with but few exceptions kept to their 
engagements punctiliously. For those exceptions there ex- 
isted adequate cause.^ Can it, then, be justly charged that 
on the Penns must fall the moral responsibility of this evil 
and protracted quarrel? It might be urged that Penn's 
agreement to recognize the Susquehannah Fort as Balti- 
more's northern limit bound him morally. Technically he 
was released therefrom by Lord North.^ The position of 
that fort is a mooted point : but the fact that Lord Charles 
Baltimore never urged that agreement upon Penn is good 
negative evidence that its location was south of the true for- 
tieth parallel ; while reliable positive evidence goes to show 
that the old fort of that name was near the mouth of Octo- 
raroe Creek ; * though it is a well-known fact that in the 
eighteenth century there was a Susquehannah Fort far to 
the north of that point. There should also be taken into 
consideration the grounds of acquisition of their territories 

^ See correspondence and decree, Col. Eec, Vol. X. pp. 220, 221, 240, 
241. 

2 See letter of Markham, MSS. Penna. Hist. Soc. ; Proud, Vol. I. p. 
277 et seq. 

3 Chalmers's Annals, ed. 1780, p. 657. 
* Breviat, p. 77. 
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by the respective proprietaries; Baltimore receiving his 
purely as a mark of royal favor, while Penn rendered for 
his a quid pro quo. Had Baltimore's charter been in dispute 
with the crown, then was it entitled by the terms thereof to 
a liberal construction. But when it came to be a matter of 
justice between him and another subject, and the dispute 
had been rendered possible only because of his former neg- 
ligence in fixing no boundary, then equity demanded a strict 
interpretation of his charter ; and on moral grounds he is 
responsible for not yielding thereto. 

§ 12. Viewed from any and all points, this entire quarrel 
was unfortunate and productive of evil. It caused two men 
who should have been in cordial co-operation to become 
bitter enemies. Both had the best interests of their re- 
spective colonies at heart, and were doing much to make 
civil liberty a fact in the world, instead of a mere specula- 
tive principle as it had been in past ages. So this quarrel 
absorbed in unprofitable ways the energies of those men 
who would otherwise have been employed in perfecting 
their respective governments. The ignorant and untrained 
settlers left without strong guiding hands, failed to reach that 
high standard of self-government aimed at by the proprie- 
tors. In the disputed territory a community of pugnacious 
individuals collected which was hostile to the best interests 
of both provinces ; so colonists of a good class were kept 
out, because they desired lands whose title was clear and in 
whose possession they would be secure. Furthermore, con- 
stant fighting among themselves led the settlers to disregard 
the rights of the neighboring Indians ; and thus the good 
effect of Pennsylvania's peace policy was threatened, and 
the hostility of the savages was allayed with difficulty.^ 
Finally, this was one of the means whereby the natural 
legal development of Pennsylvania was frustrated. The 
constant turmoil was charged as a weakness of Quaker gov- 
ernment, which would not put it down with a strong hand. 
It brought the colony into disrepute, and thus retarded its 
settlement and improvement; it alarmed the people with 

^ Penna. Arch., Vol. I. p. 321 et seq. 
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fear of an Indian attack, and thus restrained agricultural 
activity ; but worst of all, it necessitated the presence of 
Pennsylvania's first proprietor in England, while his strong 
will and ready tact were needed in America to shape the 
policy of his young colony and guide the people in the to 
them unusual and difficult labors of self-government. 



